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"When we need to fill the gaps in the law, we should look for solutions, not
deductive logic, but social needs." says Cardoso, a prominent American judge.
Presumption of fact refers not through direct evidence of the authenticity of the facts
of the case and there is no legal presumption, judge according to the rule of thumb,
the use of logical reasoning, a kind of facts by the basic facts derived from the facts of
the case. The application of the presumption of fact has positive significance to the
identification of the facts of the case, and it can make up for the defects of the system
of proof responsibility, but in judicial practice, many problems have also been
encountered, so that it is urgent to solve it so as to better exert its efficacy. This paper
expounds the basic principle, the inevitability, the feasibility, the existing problems
and the solution measures of the presumption of fact, and probes into its operation
mechanism in order to guide the practice better in four aspects.
In addition to the introduction and conclusion, this article is divided into four
chapters.
Chapter 1 is the summary of the presumption of fact. This chapter first analyzes
the common law and civil law countries and legal scholars on the presumption of the
meaning, the basic principle of interpretation and confused the concept of
presumption and legal presumption of distinction, list the different points, in order to
reveal its essence.
Chapter 2 is the analysis of the reasons for the presumption of fact. First of all,
from the practical level, the necessity of applying the presumption of fact is discussed.
The facts of the case is unclear, judges should not refuse, for handling the case proof
system is not fair, and our country has always advocated the concept of judicial
activism, the presumption of fact came into being, plays an important role to realize
justice and improve litigation efficiency. Secondly, the feasibility of applying the
presumption of fact is analyzed from the theoretical level. Things are generally linked













discretional evaluation of evidence in the judicial circles to provide legal basis in
practice, foreign experience and China's long-term application of presumption of fact
accumulation to provide judicial reference.
Chapter 3 analyzes the problems in the process of presumption of fact. The
theoretical research on the presumption of fact in China is not mature, and has not
formed a systematic theoretical system. The presumption of fact is still in the trial
stage in the judicial practice, the law has not yet clear and detailed provisions, dual
absence and legal theory, lead to many problems during the application of the parties,
such as the absence of the right to refute the standard of proof is too high, that the
abuse of presumption of fact presumption, hinder the play positive effect.
Chapter 4 is the norm of the presumption of fact. This chapter is based on the
practical problems of tracing, trying to give the parties claim and refute right, judges
discretion regulation presumption of fact right and the judge applies the whole
standardized behavior three aspects, in order to guide the practice better, realize the
value of presumption of fact.
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